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Abstract  
Ongoing education for professionals raises particular challenges that are sometimes missing in other 
educational settings. Often the topics addressed are novel or cutting edge social issues that may be 
controversial and trigger strong resistance based in culture, personal beliefs or religion. A 
paradigmatic example of a controversial societal topic raising these issues involves rights for sexual 
orientation and gender identity minorities. In addition, unlike undergraduate or professional degree 
programs (law, business, medicine, etc.) where students are not yet entrants into a field, continuing or 
advanced specialized education teaches persons who are already practitioners in an occupation, 
already proficient and accomplished in their profession. Accordingly, this group of students has both 
greater experience from which to judge the effectiveness of teaching quality and materials and higher 
expectations for their learning. One group of experienced learners that present special challenges for 
educators is judges, people whose job entails being expert decision-makers, and who are not 
uncritical recipients of information. By discussing the example of training judges on sexual orientation 
issues, this presentation will provide some guiding principles and methods for facing difficult 
challenges head-on and turning these problems into strengths in order to reengage expert learners in 
continuing education, to overcome resistance or closed-mindedness, and to increase professional 
competence in new or controversial ideas. 
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1 THE PROBLEM 
Ongoing education for professionals raises particular challenges that are sometimes missing in other 
educational settings. Often the topics addressed are novel or cutting edge social issues that may be 
controversial and trigger strong resistance based in culture, personal beliefs or religion.[1] A 
paradigmatic example of a controversial societal topic raising these issues involves rights for sexual 
orientation and gender identity minorities. Those topics have sometimes led to extreme forms of 
resistance to education on those issues.[2] In addition, unlike undergraduate or professional degree 
programs (law, business, medicine, etc.) where students are not yet entrants into a field, continuing or 
advanced specialized education teaches persons who are already practitioners in an occupation, 
already proficient and accomplished in their profession. Accordingly, this group of students has both 
greater experience from which to judge the effectiveness of teaching quality and materials and higher 
expectations for their learning.[1] 

Moreover, continuing education for professionals raises challenges because it is often tied to 
credentials or licensure. That programming is not voluntary, but required by law, professional 
organizations or other external demands.[3] Involuntariness often tends to unwilling participants who 
may resent education, especially on things they believe they do not need and already know. Moreover 
even where it is voluntary, professionals may believe that general or broadly focused courses – 
particularly those not directly tied to discrete professional skill- or knowledge-enhancing goals – are 
redundant or irrelevant.[4] 

We compound those potential barriers when we address judges and judicial education. Unlike judges 
in civil law countries, who follow a specialized curriculum of judicial studies from the beginning of their 
careers,[5][6] judges in the United States typically have only a short, preliminary course in how to 
move from being an advocate/lawyer to being a judge, an impartial arbiter.[3][7] By history and 
tradition, judges in the United States are normally selected from the ranks of successful lawyers in the 
jurisdiction.  And yet not very much attention is paid to the required shift in position and perspective.[3] 
It is axiomatic that the role of the judge is different from that of a lawyer. In that earlier role, the lawyers 
is a promoter of a client or his or her legal position.[8][5]  As a judge, the Canons of Judicial Conduct 
rule 211(A)(2)(b) and Rule 2.11(A)(6)(a) demand that a judge disqualify him- or herself in exactly that 
situation and earlier role.[9] 
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Moreover, judicial education in the US tends to be provided by other judges. This has advantages in 
providing an inference of expertise and identification; judges must serve as instructors because only 
judges can know what it is like to face the demands and needs of a judge. This linkage may or may 
not be true,[3] but the perception is certainly present in American judicial education. A further 
justification for using judges to teach other judges is the need for judicial independence, that judges 
should be isolated from outside political influences and bias – particularly in their educational 
curricula.[10] [11] Accordingly, judicial education and judges make particularly good tests of how to 
teach difficult people and/or subjects. 

2 A CHALLENGE 
One of the harder topics to teach effectively are those involving controversial social issues that touch 
upon or conflict with deeply engrained societal, religious, historical, or cultural norms. Diversity and 
fairness education often provides situations and curricula where a judge must confront his or her own 
entrenched views. One hand, judges are embedded members of the societies in which they grew up 
and now serve. On the other, we expect judges to transcend those entrenched worldviews and 
traditional norms in order to avoid bias. This includes resisting and evading outside influences, and 
maintaining judicial independence. Accordingly, much judicial education is provided by judges 
themselves or by actors in the judicial system as an attempt to insulate judges from those outside 
impacts.[1][3]  

The concern for judicial independence not only has shaped personnel and instructor selection, but has 
also affected curricular choices. Delineation and policing of sometimes fuzzy boundaries between 
advocacy and activism on one hand and neutral, data-based education are highly contested.[12] 
These fuzzy boundaries are particularly problematic for judicial education on fairness or diversity 
because of the challenges that diversity programs often raise to the status quo – both the preexisting 
societal order and the personal worldview of the individual judge.  

There is a widely held collective view of the judge as an impartial professional to whom others look to 
for justice, for neutral, unbiased dispute resolution, and for final and authoritative leadership on 
virtually all matters in his or her courtroom.[13][11][14][15] However, equally significant is a judicial 
officer’s own view of the judicial role. Compounding the need to strictly police the boundary between 
advocacy and education is the self-image of the judge as an impartial decision maker, who is 
particularly skilled in winnowing facts from advocacy, discerning truth from spin, and rising above 
parties’ and lawyers’ contentions of to hand down a judgment rooted in reality and undistorted by 
activism, prejudice or bias. In short, to be fair.[3][10] Accordingly, judges (like all of us) can be difficult 
students because they do not like being told how to view or decide issues, not like being directed how 
to do their job, and are used to being the ones in authority. 

In addition to the challenges noted above, fairness or diversity education is particularly likely to 
provoke resistance because it infers that taking a course about those subjects means that the judge is 
deficient in that characteristic or skill. Thus, it conflicts with a judge’s self-perception as fair and 
impartial. It is now commonplace that unfairness or prejudice need not be deliberate or conscious. 
Implicit bias is a well-known concept; and several studies have applied that term to judges and judicial 
behavior or decision making.[16][17] Moreover, biases or schematic thinking are very resistant to 
change[18] even when made manifest. Schematic thinking or implicit bias is a natural consequence of 
how our brains are wired and it is to be expected in all cognitive processing, including judicial decision 
making.[19] Yet judges continue to resist being labeled as unfair or biased – even implicitly so. 
Consequently, one of the most difficult tasks is to teach a very controversial diversity topic (Lesbian, 
Gay, Bisexual, Transgender, and Intersex [LGBTI] rights) to highly trained, experts who have an 
entrenched personal and professional stake in maintaining an image of fairness – judges. It, therefore, 
makes a good test case for devising curriculum and pedagogy to surmount those challenges. 

3 A PROPOSED SOLUTION 

3.1 Guiding Principles 
Like with all adult education, there are certain best practices common to teaching professionals. The 
adult learner, and thus also the judicial learner, is self-directed, goal oriented, requires relevancy, 
practicality, and respect in the learning process.[20]. This includes being transparent about the training 
goals and objectives, as well as recognizing their limits. For example, since we are dealing with 
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controversial and cutting edge topics, it is important to acknowledge the diversity of views on the topic 
and the presumed legitimacy of those views. It may be that certain beliefs or perspectives are not 
consistent with actual facts about LGBTI people and their families. But dealing with that disjuncture 
and learning how to handle it is part of what the training can cover. Indeed, being direct and open 
about that task can be a discussion objective in the program. Significant ground can be gained by 
acknowledging the sincerity or origin of even inaccurate beliefs before criticizing or attempting to 
correct them.[21][22]  

One commentator speaking to the Canadian judicial education program has stated that:  

“[J]udges are intelligent, fast learners and are used to receiving a lot of information which 
they continually and actively filter, reflecting their repeated practice of deliberative 
thinking. Judges do not tolerate education which they cannot connect directly to doing 
their jobs better or developing dexterity in navigating their complex, multi-faceted roles. 
Judges do not warm to theoretical or abstract discussions, and judges will remain 
guarded in any education setting where non[-]judges are present.”[22, p181]  

This last point is important because it reinforces the insight that for judges to be candid and free to 
learn, they need to be open to admitting that they do not have all the answers, or that they will not be 
judged for asking questions or making mistakes. The establishment of a safe space for inquiry and 
exploration is crucial to fostering an appropriate learning environment.[22] That safe environment is an 
absolute requirement for discussing controversial, fairness education topics, like LGBTI issues, and for 
challenging deeply held, culturally or religiously-based beliefs.  

One technique for creating an appropriate learning space is to focus on a judge’s professional role or 
a concrete legal problem and not on his or her personal beliefs or the underlying societal controversy. 
For example, assume the goal is to train judges on how to provide increased access for and increased 
ability to deal with the issues involving a transgender person in court. More specifically, a goal may be 
to learn the apposite treatment of transgender people in court when there is a mismatch between a 
male-gendered name on a case pleading and female-gendered dress or make-up 
presentation/expression in court, or vice-versa.  

Rather than talk about what is appropriate gender expression in public or the reality of transgender 
identity as abstract concepts for discussion, the instructor can place the student-judge in a concrete 
situation that exploits the judge’s pre-existing knowledge base and experience. The teacher can 
introduce a case involving a debt taken out in 2010 by Bob Jones who signed a promissory note under 
that name. The person who is sitting at the defendant’s position in court presents as a woman and 
calls herself, Denise Jones. The instructor can ask the judges to choose among a range of possible 
questions to determine if the current defendant took out the loan and to explain their choice:  

− “What is your real name?”  
− “Are you Bob Jones?”  
− “Are ‘Denise Jones’ and ‘Bob Jones’ the same person?”  
− “In 2010, did you call yourself ‘Bob Jones?’”  
− “Did you sign this note as ‘Bob Jones?’”  
− “Is this your signature on the promissory note?”  
− “Are you the person who took out this loan?”  

By having the students discuss the various ways of asking this question and the effects that those 
choices may have on the defendant, on people in the courtroom, on the proceedings, on how likely it 
is that a question will elicit the needed information, etc., the teacher can tease out the diversity and 
fairness concerns in a way that neutralizes any implicit defensiveness and makes the students 
discover and compare these issues on their own.  

Moreover, this approach emphasizes the judge in his or her professional capacity and not as an 
individual with personal beliefs about gender identity. This focus is consistent with the judge’s central 
requirement of impartiality and lack of bias. That requirement is both outward-facing, as well as 
inward. For example, to act in accordance with the Canons of Judicial Conduct regarding avoidance of 
impropriety and bias, it is not required (although desirable perhaps) to change a judge’s mind about 
LGBTI people. What is required is to change the judge’s outward behavior and thought processes, 
and to make him or her conscious of any implicit bias or erroneous thinking he or she may have.[23]  
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3.2 Pedagogical goal: to turn barriers into tools 
As seen in the previous example, one goal of this education is to turn the judicial student’s fears 
challenges into strengths on which an instructor can capitalize in the training. One of the salient 
characteristics of the judicial role is the concept that the role of the judge is to be impartial, and free 
from bias. Accordingly, this precept forms the basis of procedural justice, a set of related principles 
crucial for public confidence in the judicial system, for court legitimacy, and for increased access to 
justice for all people, majority and minority alike. The four pillars of procedural justice are often stated 
as: voice, neutrality, respect, and trust. Voice: court users need the opportunity to tell their story in 
their own words before judges make case decisions. Neutrality: Court users must see judges as 
neutral arbiters who decide issues based upon rules and not personal opinions, and who apply legal 
rules consistently over cases and social groups. Respect: Court users need to feel that the institutions 
and people in them respect them and take their issues seriously and without prejudice. Trust: Court 
users quickly judge whether judges listen to and consider their view, are transparent and honest about 
the basis for judicial actions, and are acting in the parties’ best interests and not out of personal 
prejudices.[24] Procedural fairness, therefore, consists not only of being fair, but of appearing to be 
fair. This outward-facing standard is consistent with basic judicial skill training: judges are trained to 
listen impassively, to not disclose leanings or inclinations, and to reserve judgment externally, even as 
they internally recognize their own assessments while they are listen to evidence.[25] 

This basic skill is one that good judges master early in their careers[25]. This early training means that 
judges are familiar with procedural fairness and its implications. One of the perennial challenges in 
fairness education is the belief that the education is not needed because the judges are already fair 
and/or they have taken such fairness courses previously. Because these are adults, and, in particular, 
people who are usually the ones in control of their environment, an instructor cannot simply command 
attention and participation by fiat. Tone is important. The instructor must be authoritative without being 
authoritarian. Moreover, the teacher’s power and credibility comes from his or her expertise and the 
desire of judges to partake in that wisdom. The key is to make the students-judges come to their own 
conclusion that the material is important to know, that this information will be helpful to them 
professionally, and that this teacher is the right person to provide that information. Moreover, if there 
are erroneous or implicitly biased schemas about the data, issues, or groups covered in the material, 
those deficiencies will have to be addressed in ways that do not conflict with the above requirements.  

An example will illustrate how this can be done. In discussing LGBTI legal issues, one educational 
entry point is hard data on the demographics of LGBTI people who live in the particular jurisdiction 
where the training is taking place and where the judges sit. Localization has the advantage of ensuring 
that judges see that the information is relevant to learning who is in their own courtrooms, and 
therefore to themselves as judges.  

Media and popular culture often falsely depict lesbians and gay men as white, wealthy, childless, 
urban singles.[26][27]. Because that stereotype is so pervasive, it provides a counterintuitive tool to 
create an opening for learning. For example, in a judicial education program, I might pose the 
following question: 

According to the 2010 US Government Census, which state(s) rank among the top ten in the 
proportion of same-sex couples who are raising children under the age of 18 in the home? 
a) South Dakota 

b) California 

c) Mississippi 
d) Wyoming 

Both the question and answers are deliberately designed to covertly trigger several aspects of LGBTI 
stereotypes: childlessness, urbanicity, family and partnership structures, and liberal vs. conservative 
socio-political environments. The provided answers always intentionally include the particular state 
where the training takes place as well as both the liberal state of California, and conservative/non-gay-
friendly states. Because they are influenced by stereotypical images of lesbians and gay men, almost 
invariably judges chose California and not either the conservative states or their own state. This is a 
calculated trap. The answer, of course, is that every listed state but California ranks among the top 
ten; most often the locus of the training is also within that top group or falls very closely behind in 
rank.[28]  
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In order for this tool to work as planned, the true answer must be based on unimpeachable data. In 
this case, they come from the U.S. Decennial Census – the gold standard in American demography. 
Therefore, judges are left with an unexpected result that cannot dismiss as false. Rather they must 
seek to understand and accommodate the real and their chosen answers. After that surprise, judges 
are curious to find out why the data are what they are, and then how that will affect them. They have 
had their schema of LGBTI people disconfirmed and that disjuncture means that they are open to 
incorporating new knowledge.[18] After we discuss the social and demographic reasons behind the 
data, judges almost immediately start to apply those new data to their own courtrooms, to the people 
appearing in them, and to the issues they raise. Indeed, often they recognize that they have had 
LGBTI people or legal questions before them, but may have missed those people or issues because 
of their schemas and stereotypes.  Instead of being put off by the sexual orientation and gender 
identity topics, now they are actively engaged in applying that new information to their own 
circumstances – exactly the situation that adult educational theory says is most conducive to 
learning.[22]  

Additionally, judges have confronted the reality that their old ways of thinking about LGBTI people may 
have been based in inaccurate images and that those images probably biased their initial conclusions. 
Thus, they have gone through an example of implicit bias, acted on it, and had that action prove to be 
inaccurate. All this without the resistance that a lecture on the subject might have provoked. 

Finally, after this quiz question, it is not atypical for judges to transform from relatively passive learners 
to active ones. We then follow up with LGBTI scenarios drawn from actual cases that judges can work 
on in small groups and engage in peer learning. These scenarios are created to be consistent with 
lived experiences and circumstances, and true to individual limitations of state laws and procedures. In 
this way, judges have the opportunity to make decisions that they would make in real life. They are 
free to experiment with outcomes and techniques in a safe, peer-to-peer setting. This technique 
promotes buy-in to solutions generated by the group. It also conforms to the judges’ self-image as 
expert professionals who can take relevant information and fashion appropriate judgments from it. 

Consequently, the instructor moves from the “sage on a stage” to a guide who prompts student 
learning and solution finding. As discussion progresses, more data, best practices, and structured 
approaches are introduced in response to student questions and needs. Thus, the information 
instructors provide and learning objectives they attain are driven by the judges and not by the 
curriculum in the abstract. 

4 CONCLUSION 
Best practices for adult education apply equally well to professional continuing education. However, 
when dealing with difficult topics or with a difficult or resistant audience, the key is finding a way in. 
Using accurate and unassailable data that disconfirm stereotypes or existing implicit biases can serve 
as a tool to overcome barriers inherent in fairness or diversity education.  Through the elements of 
surprise and schema disruption, instructors can stir curiosity and lead students to self-motivated 
discovery. Once that occurs, the balance of the educational process follows more easily.  
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